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Guidance Note #3

Pursuant to Section 35 of the Corporate and Trust Service Providers Act, 2015-12 (CTSPA 2015-12) this Guidance Note is legally binding on all Corporate and Trust Service Providers who provide services to Specified Entities as listed in the First Schedule of the Act.

This Guidance Note supersedes any previous Guidance Note on the CTSPA 2015-12:

The Corporate and Trust Service Providers Act, 2015-12 (CTSPA) was recently proclaimed into law and it replaces the International Corporate and Trust Service Providers Act, 2011-5. The law is intended to regulate the activities of persons or entities that provide certain Corporate and Trust services to Specified Entities within the international business sector. 

All Corporate and Trust Service Providers must submit an application to the International Business Division by 4.30pm on Friday November 27, 2015 in order to continue to provide those services pending approval of their license. Licenses will be granted in January 2016.

*Applicants should ensure that their applications are submitted by November 27, even if they are unsupported by the requisite Registrar’s Certificate.  However, the cover letter accompanying the Application Form (which should be addressed to the Director of International Business) should indicate this and be accompanied by a copy of the receipt evidencing the request for the Registrar’s Certificate or any other supporting documents and an undertaking that the Registrar’s Certificate and any other supporting documents will be submitted as soon as they are received from CAIPO. The license will be issued pending the availability of the Registrar’s Certificate or other supporting documents. 



Licence:

A licence remains valid unless suspended, revoked or surrendered but it is a condition of the licence that the Service Provider pay the annual fee when it is due in order to continue to operate as a Service Provider in good standing with the IBD. Failure to pay the annual fee may result in the licence being revoked. 

Once a licensee is informed by the IBD that their licence is ready for collection it must be paid for in full and collected within 21 working days or the applicant must reapply for the licence. An applicant may appoint someone to pay for the license and collect it on their behalf.

Compliance, who and what the Act regulates

The CTSPA clearly outlines the requirements for being licensed as well as the duties of licensees and the penalties for non-compliance. All potential licensees are advised to pay attention to the requirements for being licensed, including the requirement for professional indemnity insurance under Section 17 which is being waived for the initial application but remains a requirement and must be fulfilled by the next annual date of payment for the license. The IBD will issue subsequent guidance on the insurance requirement under Section 17.

Regular Barbados Companies:

You will wish to note the types of Specified Entities and services listed under the First Schedule. Section 1. (1) (g) of the CTSPA refers to an unnamed entity that conducts international business and/or has obtained specific permission from the Central Bank to deal in foreign currency. As stated above, this refers to any regular domestic company that engages primarily in international business outside of the regulatory regime for international business. Those who provide Corporate and Trust services, as described under the First Schedule, to these types of domestic companies must also be licensed.

Service Providers of any other non-listed entity (other than a licensee of the Central Bank) who also provide Corporate and Trust services must be licensed under the CTSPA.

Advisors:

Those who only provide advice, such as legal, financial and tax advice, to Specified Entities as listed under the First Schedule, will not require a license under the CTSPA unless they also perform any of the services listed therein (other than acting as a Director of a Specified Entity). Those services include the filing of the listed statutory documents on behalf of Specified Entities, under Section 2 (2) (c). 

All persons are however reminded of their obligations under the Money Laundering and Financing of Terrorism (Prevention and Control) Act, 2011-23 and the 2015 Anti- Money Laundering Guidelines which were issued by the International Business Division in June 2015.

Accountants and Auditors:

Accountants, Auditors and other persons who file tax returns and/or prepare financial statements on behalf of specified entities will not require a license under the CTSPA unless they also engage in Corporate or Trust services as described under the First Schedule.

Attorneys-at-Law:

Attorneys-at-Law or law firms that act as company or partnership formation agents for Specified Entities will require a license under the CTSPA. Furthermore, lawyers arranging for Directors or Officers in the context of “carrying on business” are acting as a Corporate Service Provider and must be licensed. However, simply arranging for a Corporate Service Provider to carry on the activities prescribed in the Act would not require a license for an Attorney under the Act.

*Attorneys are reminded that when they provide a service as described under Section 2 of the First Schedule of the CTSPA to a Specified Entity they do so as a Corporate or Trust Service Provider and not as merely an Attorney-at-Law. This reflects international standards as recognised by the Financial Action Task Force where such services have been designated as a separate and distinct category of services which require a licensed Service Provider.[footnoteRef:1] [1: http://www.fatf-gafi.org/] 


* Those who wish to avoid their entire firm or practice being subject to examination under Section 26 of the CTSPA are advised to separate their Corporate and Trust Services to Specified Entities from their general business/practice. 




Trust Service Providers:

Applicants for a licence to provide Corporate and Trust services must provide evidence of competence and experience in these areas and for Trust services, show evidence of competence in Trust administration. The criteria to be used in determining whether the applicant is “fit and proper” to provide those services is described in Section 8 of the CTSPA. However, the Director may request any information from an applicant that is deemed relevant to the determination of competence in these areas.

Directors, Officers, Corporate Shareholders and Corporate Secretaries:

Directors:

The IBD has previously stated to stakeholders that it will not require individual Directors of Specified Entities to be licensed. Consequently there is no registration or license requirement for individual Directors. 

Corporate Directors will need to be separately licenced, even in the event where a Service Provider is also seeking a licence and the Corporate Director is a subsidiary of that Service Provider. 

Officers and Corporate Secretaries :

Independent appointees to act as Officers or Corporate Secretaries for Specified Entities will require a license to provide those services as listed under Section 2 of the First Schedule of the CTSPA as these services are provided on a professional basis from outside of the Specified Entity. 

Officers and Corporate Secretaries who are employed within a Specified Entity and provide Corporate Services for the Specified Entity or group of Specified Entities in the course of their employment, will not require a licenses to do so.


However, all are reminded that Specified Entities are prohibited from providing Corporate and Trust services for themselves and must use a licensed Service Provider for these services.





Corporate Shareholders:

Corporate Shareholders will need to be separately licenced, even in the event where a Service Provider is also seeking a licence and the corporate shareholder is a subsidiary of that Service Provider. 

*Where the information being submitted for a Corporate Director or Corporate Shareholder will be the same as that being submitted for the Service Provider, this may be noted on the Service Provider Application Form in order to eliminate the need to duplicate the supporting documentation. This would include the “fit and proper” details on senior Officers of the Service Provider.


Exemptions under the International Financial Services Act, Cap. 325 Financial Institutions Act, Cap.324:

Central Bank Licensees:

Licensees under the Financial Institutions Act, Cap.324 (FIA) or the International Financial Services Act, Cap. 325 (IFSA) do not need a license under the CTSPA in order to provide Corporate and Trust services as described under the First Schedule. However, Section 38 of the CTSPA sets out the limitations of this exemption and the powers conferred unto the Central Bank (under the FIA or IFSA) by the CTSPA to take disciplinary action against an offending licensee.

Despite these exemptions the IBD retains the right to conduct full due diligence on the Corporate and Trust business of Central Bank licensees or request such information from another regulator on any Officer of their licensee who is providing the corporate or trust service under either the FIA or IFSA.

There is no registration or licensing requirement for Central Bank licensees as their status will be cross-checked with the Central Bank.

*It should be noted that no one should exempt themselves from the licensing regime. All persons or entities who are engaged in the provision of Corporate and Trust services to Specified Entities as described under the First Schedule of the CTSPA and who are NOT exempted from a license under the Act or Guidance Note are required to apply to the IBD for a Corporate and/or Trust Service Providers license. 
Consequently, only licensees of the Central Bank and the International Business Division may legally provide the Corporate and/or Trust Services listed in Section 2 of the First Schedule of the CTSPA. 

Subsidiaries:

Pursuant to Section 38 (3) of the CTSPA all subsidiaries of the aforementioned licensees of the Central Bank who are engaged in the provision of Corporate and or Trust services must be licensed under the CTSPA in order to provide those services. 

The CTSPA creates a separate and distinct Service Provider regime from that of the Central Bank and the Central Bank does not regulate any subsidiary company of its licensees for the provision of Corporate and/or Trust Services. 

Furthermore there is no exemption from being licensed under the CTSPA, whether those services are provided only to companies within a closed group of companies or whether the service providing subsidiary does not invoice any of the other companies which it serves.

This also applies to any other company, other than Central Bank licensees, which forms or manages Specified Entities as described under the First Schedule of the CTSPA for themselves. They are not exempted from a license under the CTSPA or Guidance Note and will require a license to provide those services as listed under Section 2 of the First Schedule of the CTSPA. 

Declarations:

Applicants are reminded that the Statutory Declaration at the end of the Corporate and Trust Service Providers Application Form may be made by an authorised Officer of the Applicant (if appropriate).

However, all Service Providers are reminded that no Specified Entity is allowed to declare that it is “fit and proper” on its own behalf. Consequently, such a declaration must be made by an independent third party.

Senior Management:

Under Part 2 of the Corporate and Trust Service Providers Application Form, “Fitness to provide corporate or trust service”,  Section 3 refers to “each individual in a senior position, who is likely to provide Corporate and/or Trust services”. This includes individuals who are authorised to sign and declare on behalf of an applicant. Profiles on these individuals must be submitted with those of the senior mangement, as requested under this section.

International Business Companies and Societies:

It should be noted that licensees of the IBD under the International Business Companies Act Cap.77 (IBC) and the Societies with Restricted Liabilities Act Cap. 318B (ISRL) are prohibited from providing their goods and services within Barbados and consequently are prohibited from providing Corporate and or Trust services within Barbados unless these services are specially prescribed under Sections 6 and 41 of the respective aforementioned Acts. Therefore no IBC or ISRL can be licensed as a Corporate and or Trust Service Provider under the CTSPA and consequently MUST NOT provide such services to any person or entity within Barbados.


The Director
International Business Division
November 23, 2015
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